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Genilemen:

On behalf of the Milwaukes quumal Sentinel and the Milwaukee Area Technical College
(*“MATC™), you ask for an opimon under Wisconsin’s public records law conceming the public’s
right to access ““evaluations of MATC President Darnell Cole prepared by members of the
MATC Board of Directors during Dr. Cole’s term of employment.”” The original request
included within the definition of “evaluations™ “Jetiers and memos shared among board members
a¢ part of Dr. Cole’s annua) evatuation.”

MATC denied the request statihg that disglosure would

1)

2

k)

4)

)

discourage the participation of MATC District Board members in the
anunal written review of Dr. Cale;

- !
discourage MATC District Board members from being open and honest

when assessing Dr. Ca

le*s ammual performance in writien form;

‘dlsoou:age the MAT¢ District Board’s written’ ff:edback process for

Dr. Cole currently i place at MATC;

serve (o Imit or onde

with MATC employses;

rmine the effectiveness of Dr. Cole’s leadership

serve 1o limit or undermine the effectiveness of Dr. Cole’s leadership
with organizations parinering with MATC;
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6) impinge on Dr. Cole’s privacy infercst as a public employee, MATC
acknowledges the reduced privacy intercsts of Presidents of Technical
College Distriets;

7} discourage MATC District Board members from assessing in defail
. Dr. Cole’s management of other administrator employees. A proper
discussion of how Dr. Cole has managed other administrators and
employees willimay involve reference to the performance of other
jdentifinble employees. Of courss, the public has an interest in keeping
appropriately confidential persomnel information related to these
administrators/émployees; and '

8) impinge on the public’s interest under Wis. Stats. § 19.35(1)(e) by
disclosing information relevant to Dr. Cole’s work with the collective
bargaining representatives of MATC employess since the evaluation
appropriately addresses collective bargaining relationship issues.

MATC's letter denying the request also referred to Wis. Stat. § 19.85(1)(¢), that part of
the open meetings law that allows governmenta] bodies to review performance evaluation data in
closed session. Finally, MATC concluded that the public interest in not disclosing ongoing
employet/employes communjcations regarding prrformance outweighed the public interest in
the disclosure of such communications. '

Wisconsin Stat. § 19.36(10)(d) provides that an authority shall not provide access under
the public tecords law to records containing information relating to one or more specific
employees “including performance evaliations, judgments, or recommendations concerning
future salary adjustments or other wage treatments . . . or other comments or ratings relating to
employees.”” Under Wis. Stat. § 19.32(1bg), however, an employes “means any individual who
is erployed by an authority, other than an individual holding local public office.” Wisconsin
Stat. § 19.32(1dm) in tum includes within the definition of “local public office™ “[aln
appointive office or position of a local government which is filled by the: governing body of the
Joca} povernment . . . and in which the incumbent serves at the pleasure of the appointing
authority, except a clerical position, a position limited to the exercise of ministerial action ot a
position filled by an independent contractor.” Wis. Stat. § 19.42(7w)(d).

Because a president of a technical college is mchuded within the definition of a local
public official, the exemption under Wis, Stat. § 19.36(10)(d) is inapplicable. Becauge there is
no-common law or statutery exception to providing access to the records, we must determine
whether the strong presurnption favoring access and disclosure is overcome by some even
stronger public policy favoring limited access or nondisclosure (the balancing test). Hempel v..
City of Baraboo, 2005 W1 120,14 4, _'_ Wis. 2d 699 N.W.2d 551.

—1
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Wisconsin courts consistently have held that prominent public officials must have e lower
expectation of personal privacy than a regular public employce. In Stare ex rel, Bilder v.
Delavan Tp., 112 Wis. 2d 539, 557, 334 N.W.2d 252 (1983), the court held that a local chief of
police was a public official subject to “close public scrutiny” and noted that “[b]y aceepting his
public position Bilder has, to a large extent, relinquished his right to keep confidential activities
directly relating to his employment as a public law enforcement official.”

In Wis. Newspress v, Sheboygan Falls Sch. Dist., 192 Wis. 2d 768, 546 N.'W.2d 143
(1996), the court reiterated that “an official in a position of authority should have a lower
expectation of privacy regarding his or her employment records.” Newspress, 199 Wis. 2d at
787, citing Bilder. In Hempel, the court’s most recent pronouncement on the subject, the court
agnin distinguished between rank and file employees and “prominent public officials” who have
a lower expectation of privacy. Hempel, 2005 WI120,975.

In Newspress, the Supreme Court concluded that the public policies favoring disclosure
outweiphed any general public policy against releasing employee personnel records and ordersd
the release of records involving a disciplinary action against a scheol district administrator. In an
earlier case, the court of appeals held that the piiblic interest in disclosure of documents compiled
in an investigation of a University of Wisconsin-Platteville dean outweighed the possibility of
harm to the dean’s reputation noting that the dean was a university official subject to close public
scrutiny and concluding “[bJy accepting appointment as dean of a department of a state
university . . .” [the dean] voluntarily fook a position of public prominence. He has, for the most
part, relinguished his right to keep confidential activities direcly related to his employment,
Wwis. State Journal v. UW-Platteville, 160 Wis. 2d 31, 41, 465 N.W.2d 266 (Ct. App. 1990).

Although these cases concerned diseiplinary records of prominent public officials, the

court of appeals engaged in the same analysis concerning performance evaluations in Jensen v.

School Dist. of Rhinelander, 2002 WI App 78, 251 Wis. 2d 676, 642 N.W.2d 638. In that case,

Jensen, the superimtendent of schools, sought to block the release of the school district’s

evalnation of Jensen's performance. At the time the case was filed, Jensen had already been

given notice of the nonrenewal of his contract and been placed on administrative leave. Jensen,

251 Wis, 2d 676, 5. The court of appeals concluded that the public inferest in overseeing the

. school board and evaluating the smanner in which it fulfilled its responsibilitics outweighed

Jensen®s reputational interest because, in part, those interests had already besn harmed when he
was placed on administrative leave. Jensen, 251 Wis. 2d 676, Y 14.

~ Although the court in Jenser in part relied on the fact that Jensen had a diminished
expectation of privacy because the public knew he was on paid administrative Jeave, the court's
ultiare conclusion was that ihe diminished reputational interest “is patently inadequate to defeat
the mjanifest public intersst in evalpating the board’s reasons for placing Jensen on paid
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administrative lsave while hiring an actmg supenntendent to perform Jensen's duties. Only if it
has available what purports to be the board’s basis for its actions can the public evaluate the
board’s judgment, and thus the desirability that its members remain in the public’s servies.”
Jensen, 251 Wis. 2d 676, 24. :

Although here, unlike the situation in Jensen, there is no public manifestation of the
board’s evaluation of Dr. Cole’s perfm‘nance, the court’s reasoning appliss with equal force.
Dr. Cole’s reputational interest and expectation of privacy, although lowered because he is a

* prominent public official, has not been further lowered by any publie disclosure of board action.
But whether the public may know, or may surmize, what-the board thought of an employee,
canmot be determinative under the public records law. The public 1s entitled to know how the
board members performed their duties as public officials. The public is entitled to know whether

“Yhe board was doing its job when it evaluated Dr, Cole. The public cannol (thoToUghlY evaluate —%If

the board’s performance unless it can know how the board evaluated DivC ormance.
That i true whether the board’s evaluation 1s positive, negafive or inconclusive.
.—..-—'-""-.—-—-_‘_ -

The Legislature is preswmoed to act with knowledge of the existing case law. Maurin v.
Halil, 2004 W1 100, § 75, 274 Wis. 2d 28, 682 N.W.2d 866. The Legislature enacted Wis, Stat.
§ 19.36(10), which prohibits the release of employee personnel evaluations but allows the release
of personnel records of “uppcr ievel. governmental office or position,” over one year after the
gourt of appeals decision in Jensen. Note to 2003 Wisconsin Act 47, sec. 1. The Legislature is
presumed to know, therefore, that the.couri had concluded that personnel evaluations of a school
superimendent should be released. The notes to 2003 Wisconsin Act 47 reflect that the drafters
specifically distinguished between releasing the records of ‘an individnal “who holds an upper
level govemmental offics or posmon” and lower rankmg employees. Jd.

Some of MATC’s reasons fo‘,l‘ denying access fo the records, particularly reasons one,
two, three and seven, posit that release of the records will discourage district board members
from frankly discussing and evaluating the district president’s performance. Wisconsin Stat,
§ 19.85(1)(), an exception fo Wiscansin's open mestings law, which allows closed mestings to
review cmployee performance, recognizes these interests. | The fact that the board’s ultimate
evaluation i made public, however, need not, and should not discourage board members from

“performing their mandated duties, To he extent release of any of the “letters and memos shared
‘among board members™ would adversely affect the public interest in promoting frank and
complete evalnations, those records may be withheld or appropriately redacted. See Wis. Stat.
§ 19.36(6). The evalvation itself, however, should be the result of frank and complete
discussion. Release of the board's conclusions about the president’s performance does not mean
that the deliberative pmcess leading to those conclusions must be released. Similarly, if release
_of specific information in_the evaluation would adversely affect Lllj_g_lﬁ_t_l‘,l_(!.t_s_pnsmm_m
cullcct:.vc bargaining_or unduly adversely affect the reputation of another employee, that

information conld be redacted. Any redactions, however, should be made with the trderstanding

- M
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that the Legislature has determined that that public records law “shall be construed i every
mstance with a presumption of complete public access, consistent with the conduct of
governmental business. The demal of public access generally is contrary to the public interest,
and only in an exceptional case may ascess be denied.” Wis; Stat. § 19.31.

The public has a right to Judgc not nnly Dr Cole’s performance, It has the right to judgs
1he board’s performatice._A public cvaluation of either the president or the board {s imposstble i
the public is denied access to records reflecting ome of the board’s most important
" responsibilifies. _

In elosing § would note that under Wis. - Stat. §19. 56(9) MATC mmst provide Dr. Cole
with writien notice of what is going to be released and notlce that he has the right to augment the
. record with written comments and docmnentatlon ‘

Very truly yours,

bepylA. Lautmﬁ.schlage&

B
Attorney Genera)

PAL:AL:kh



