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political office, by itself, would not mean that the state employe
has declared an intention to run for that office.

The preceding discussion makes two important points apparent.
First, it is the state employe’s, the putative candidate’s, actions
which must be scrutinized. If other individuals are acting
independently of the state employe, encouraging that employe to
run for partisan political office, raising money on the employe’s
behalf, and otherwise campaigning for that employe, the employe
still has not declared himself or herself to be a candidate. Second,
the agency seeking to determine whether an employe has
declared an intention to run for partisan political office must look
at all of the available evidence. Although certain actions, such as
filing a declaration of candidacy under section 8.21, declaring
publicly that the person is a candidate or telling the agency that
the employe is a candidate, would be sufficient by themselves to
trigger the statute, actions short of such a declaration may well
have the same result. For example, if a support committee which
has filed the oath provided for in section 11.06(7) holds a fund-
raiser, the employe’s mere attendance at such a fund-raiser would
not, by itself, be considered to be a declaration of candidacy. If,
however, the employe attends that fund-raiser and makes
statements such as “I expect to win in November” or “I can’t
formally declare yet, but you all know I’m running,” or it is
learned that the support committee is acting at the employe’s
request or under his or her direction, the employing agency
reasonably could conclude that the employe had made manifest
his or her intention to be a candidate, had declared an intention
to run for the office.
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Return to Guide

1994 OPINIONS OF THE ATTORNEY GENERAL 139

Education, Board Of: Open Meeting; Words And Phrases;
Section 19.85(3), Stats., requires that a governmental body
conduct its discussions and deliberations regarding final
ratification of a collective bargaining agreement in open session.
OAG 7-94

June 10, 1994

DON B. MCNAMARA, Board of Education
Menomonee Falls School District

You have asked for my opinion on whether section 19.85(3)
of the Wisconsin statutes requires a governmental body to
conduct discussions and deliberations regarding the final
ratification of a collective bargaining agreement in open session.
Your question came up during a meeting of the Menomonee Falls
Board of Education (“Board”). You report that towards the end
of 1993, the Board had been negotiating changes in three
collective bargaining agreements. The public notice for the
Board’s December 13, 1993, meeting stated that it would
convene in closed session under section 19.85(1)(e) “for
discussion of negotiations.” You further report that when the

" members of the Board arrived at the meeting, they were told that

tentative agreements had been reached with the three bargaining
units and that all three units had ratified their agreements. The
Board convened in closed session under section 19.85(1)(e) to
discuss the events leading up to the bargaining units ratifying
their agreements. The Board then reconvened in open session and
voted to ratify the agreements, without conducting any discussion
in open session.

You ask whether section 19.85(3) required that the Board
conduct its December 13, 1993, discussions leading up to final
ratification of the agreements in open rather than closed session.
In my opinion, the answer is yes.

The open meetings law provides that a governmental body
must meet in open session unless one of the exemptions in
section 19.85(1) permits a closed session. Sec. 19.83, Stats. The
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definition of “governmental body” in section 19.82(1) excludes
a body “formed for or meeting for the purpose of collective
bargaining” under chapter 111. Arguably, meetings to discuss
collective bargaining strategies fit within that exclusion and thus
are not subject to the open meetings law. My predecessor has,
however, advised that when a body is meeting to discuss
collective bargaining as well as other business, the body should
notice all subjects of the meeting in accordance with section
19.84. 66 Op. Att’y Gen. 93, 96-97 (1977). Accordingly, in this
case, the Board gave notice that it would convene in closed
session under section 19.85(1)(e) for “discussion of negotiations.”
Section 19.85(1)(e) permits a closed session for the purpose of
“[d]eliberating or negotiating the purchasing of public properties,
the investing of public funds, or conducting other specified public
business, whenever competitive or bargaining reasons require a
closed session.” The breadth of that exemption, as well as the
exclusion in section 19.82(1), is limited by section 19.85(3)
which provides: “Nothing in this subchapter shall be construed to
authorize a governmental body to consider at a meeting in closed
session the final ratification or approval of a collective bargaining
agreement under subch. IV or V of ch. 111 which has been
negotiated by such body or on its behalf.”

I interpret section 19.85(1)(e) to permit a governmental body
to convene in closed session to formulate strategy while engaged
in negotiations with a collective bargaining unit. I interpret
section 19.85(3) to require that once a governmental body has
reached a tentative agreement with a collective bargaining unit,
the body must conduct its deliberations leading up to ratification
of the agreement in open session.

Section 19.85(1)(e) only permits a closed session when
“competitive or bargaining” reasons require closure. The obvious
purpose of section 19.85(1)(e) is to permit a governmental body
to meet in closed session where to do otherwise would
compr.omise the governmental body’s bargaining position by
revealing its negotiating strategy. The exemption has therefore
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been interpreted to authorize a governmental body to convene in
closed session to formulate negotiating strategy while engaged in
collective bargaining. 66 Op. Att’y Gen. at 96-97. Once a
governmental body and bargaining unit have reached a tentative
agreement, however, bargaining ceases. The question before the
governmental body is no longer what strategy the body should
adopt in order to obtain an agreement with favorable terms. The
question is whether it is in the public’s interest to ratify the terms
as tentatively agreed to by the parties. Given that the
governmental body is not actually engaged in negotiations at that
point, it does not appear that “competitive or bargaining reasons”
as that phrase is used in section 19.85(1)(e) exist to warrant
discussing the agreement in closed session.

Moreover, the limitation in section 19.85(3) against considering
the final ratification of a collective bargaining agreement in
closed session is absolute in its terms. That section provides that
“nothing” in the open meetings law shall be construed to permit
a closed session to consider final ratification of an agreement. If
the language of a statute is unambiguous, the court must give the
words of the statute their obvious and ordinary meaning, without
resorting to legislative history or canons of construction. Dept. of
Transp. v. Transp. Comm., 111 Wis. 2d 80, 87-88, 330 N.w.2d
159 (1983). The language of section 19.85(3) is not ambiguous.
By its plain terms, section 19.85(3) prohibits a governmental
body from considering final ratification of a collective bargaining
agreement in closed session, regardless of the provisions in
sections 19.82(1) and 19.85(1)(e). Section 19.85(3) thereby
unambiguously prohibits a body from considering final
ratification in closed session, even if there are competitive or
bargaining reasons for doing so.

In this case, the Board learned at its December 13, 1993,
meeting that its bargaining team had reached tentative agreements
with the bargaining units. After learning that, the Board convened
in closed session to discuss the agreements and then reconvened
in open session to vote on final ratification of them. The Board
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apparently interpreted section 19.85(3) to require only that the
Board conduct its vote on final ratification of the agreements in
open session.

That is too narrow a reading of section 19.85(3), which states
that nothing in the open meetings law shall be construed to
authorize a governmental body to “consider” final ratification of
a collective bargaining agreement in closed session. A commonly
accepted definition of “consider” is “1: to reflect on: think about
with a degree of care or caution . . . 8: to give thought to with
a view to purchasing, accepting, or adopting . . . 2: REFLECT,
DELIBERATE, PONDER....” Webster’s Third New
International Dictionary 483 (1986). The plain language of
section 19.85(3) thereby requires that the deliberations as well as
the final vote on ratification of a collective bargaining agreement
be conducted in open session. To the extent my predecessor’s
opinion in 66 Op. Att’y Gen. 94 suggests otherwise, I must
disagree.

Based on the plain language of section 19.85(3), I conclude
that once a governmental body has entered into a tentative
agreement with a bargaining unit, the governmental body must
conduct its vote, as well as its deliberations leading up to the
vote on final ratification of the agreement in open session. At
that point, a governmental body can no longer rely on the
competitive or bargaining reasons exemption in section
19.85(1)(e) to discuss the agreement in closed session.

My predecessor reached the same conclusion when interpreting
the exemption under the state’s old Anti-Secrecy Law that
permitted a closed session for “conducting . . . public business
which for competitive or bargaining reasons require closed
sessions.” Sec. 14.90(3)(d), Stats. (1965). In 54 Op. Att’y Gen.
Introduction (1965), my predecessor applied that provision to
wage negotiations between a school board and its teachers and
concluded that:

“Whether the teacher salary proposals submitted by the
teachers’ committee and the counter proposals made by the
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school board are preliminary in nature and for bargaining
reasons need to be discussed in a closed session is basically
a question of fact to be decided by the school board. If ’fhe
board finds that the bargaining process can best be carried
on in private, the meeting may be closed. If th_e board finds
no necessity for bargaining in private, the meeting should.be
open to the public. In any event, when the bargaining perzoa:
is past, no final action should be taken on the‘ teacher.s
salary schedule until they are made public and discussed in
an open public meeting.” "
Id. at vi (emphasis added). The supreme court cited that opinion
with approval stating that:

An attorney general’s opinion (54 Op. Atty. Gen. (1?65)’
Introduction, vi) found one of the exceptions sufﬁleently
broad to cover the negotiations between a municipality and
a labor organization. However, it is clear that the formal
introduction, deliberation and adoption by the elected body
of the bargaining recommendations must be at open

meetings.

The open meeting is the necessary and final step in the
“negotiation” process between the school board and the
majority teachers’ union.
The proposed agreement submitted by the school board’s
bargaining committee does not have to be accepted by‘ the
school board. If the recommendations of the committee
automatically were approved by the school board, the_n th.e
anti-secrecy law has been violated and the open meeting 1s
nothing but a sham.
Board of Sch. Directors of Milwaukee v. WERC, 42 Wis. 2d 637,
653, 168 N.W.2d 92 (1969) (emphasis added).

The purpose of the open meetings law is to proYide the pui?lic
with the fullest and most complete information regarding
governmental affairs as is compatible with the conduct of
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governmental business. The Legislature explicitly provided that
the provisions of the law must be liberally construed to promote
that purpose. Sec. 19.81(4), Stats. Interpreting the law to require
a goyemmental body to conduct its discussions and deliberations
leadm.g. up to its vote on final ratification of a collective

 bargaining agreement in open session helps insure that the public
not only has information about how the members of their local
governing board voted but also the reasons they gave for doing
so. That information is essential to enable citizens to make
informed decisions about their elected officials.

For all of these reasons, I conclude that the open meetings law
requires that once a governmental body has reached a tentative
agreement with a bargaining unit, the body must conduct its vote
as well as its discussions and deliberations leading up to the Vote’
on final ratification of the agreement in open session. Based on
the facts that you have given, it appears that the Board should
ha\{e conducted its December 13, 1993, discussions and
dellperations regarding the three tentative agreements in open
session.

JED:MWS
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Counties; County Board; In a county which does not have a
county executive or county administrator, the personnel
committee of a county board does not possess the statutory
authority to remove the county social services director. The
county board in such a county may not, under section 59.025,
Stats., transfer the authority to appoint, supervise and remove the
social services director from the social services board to a
committee of the county board because the statutes concerning
the exercise of such authority are enactments primarily of
statewide concern. OAG 8-94

September 9, 1994

LARRY E. NELSON, Corporation Counsel

ITowa County

You indicate that your county board desires that its personnel
committee, which is a committee of the county board, have the
authority to remove the director of social services. Your letter
raises two separate but related questions concerning the
appointment, supervision and removal of a county social services
director in a county which does not have a county executive or
county administrator.

The first question is whether the personnel committee currently
possesses the statutory authority to remove the social services
director. In my opinion, the answer is no.

The second question is whether a county board in a county
which does not have a county executive or county administrator
may, under section 59.025, Stats., transfer the authority to
appoint, supervise and remove the social services director from
the social services board to a committee of the county board. In
my opinion, the answer to that question is also no.

Section 17.10 provides in part:
Removal of appointive county officers.
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