Return to Guide

92

OPINIONS
OF THE ATTORNEY
GENERAL

VOL. 66

prepayment which exceeds 20 per cent of said original amount.
provided the mortgage note makes express provision therefor.

"( 19) Repayment of loans. A borrower may repay his loan at

any time by giving 30 days' written notice of his intention to do
so, subject to sub. ( 1 1 ) ."
It is my opinion that the two above quoted statutory provisions
were designed to deal with separate but related lending situations and
are therefore not in conflict with each other. One statute deals with
loans generally, the other deals with loans by savings and loan
associations.
Section 138.05(2), Stats., provides the right to prepay all loans
which bear an interest rate in excess of 10 percent. The Legislature
has'provided that where the lender has received unearned interest
payments, these payments should be returned to the borrower.
Section 138.05(2) ( a ) and ( b ) provides methods for determining if
any refund of interest is due to the borrower. The payment of
unearned interest to the lender results under some types of
precomputed loan transactions. Section 138.05(2), Stats., applies to
all lenders, including those who precompute the interest on their
loans with the result of receiving unearned interest in the early
installment periods.
Although sec. 138.05(2), Stats., does not state whether a penalty
can be attached to this right to prepay, a consideration of this
question is not necessary here. Likewise, it is not necessary to
consider here the Wisconsin Consumer Credit Act which gives to the
consumer the right to prepay without a penalty certain loan
transactions covered by the Act. Sec. 422.208, Stats.
Section 21 5.2 1 ( 1 1 ), Stats., relating to mortgage loans from
savings and loan associations, provides for a penalty upon
prepayment of such a loan in certain limited circumstances, i.e., when
the aggregate of principal payments made by the borrower during a
twelve-month period exceeds 20 percent of the original amount of the
loan and the mortgage loan expressly provides for such a penalty.
Further, this penalty may not be imposed unless the mortgage note
makes express provision therefor.

Additionally, sec. 215.21(19), Stats., enlarges the right to
prepayment beyond that granted in sec. 138.05(2), Stats. One who
borrows from a savings and loan association has the right, upon
giving 30 days' written notice, to prepay all such loans, not only those
which carry an interest rate in excess of 10 percent, and is subject to a
prepayment penalty only if, and to the extent that, sec. 21 5.21 ( 11 ),
Stats., applies.
Even if one were to conclude that there is a conflict between these
two statutory provisions which are designed to deal with two separate
but related situations, any such conflict can be avoided by applying
the following general rule of statutory construction:

"... [W] hen both a general statute and a specific statute
relate to the same subject matter, the specific statute controls."
Estate of Zeller, 39 Wis.2d 695, 700, 159 N.W.2d 599 ( 1968).
In my opinion, the imposition of prepayment penalties for
mortgage loans of savings and loan associations are lirnited to the
circumstances of sec. 2 15.21 ( 11 ), Stats. The legislative intent of sec.
2 15.21 ( 19), Stats., is to give borrowers the right to repay mortgage
loans at any time on 30 days' notice. This right is made subject only to
sec. 21 5.2 1 ( 11). Section 2 15.2 1 ( 1 1 ) is specific as to the conditions
precedent to the imposition of a prepayment penalty and the
maximum size of the penalty. This specificity is also consistent only
with the legislative intention that sec. 215.21 (1 1) provides for the
limited circumstances in which a penalty can be attached to a
borrower's exercise of his right to repay his loan to a savings and loan
association. Expressio unius est exclusio alterius, i.e., the expression
of one thing is the exclusion of another.
Therefore, 1 conclude that savings and loan associations may exact
prepayment penalties on mortgage loans only in conformity with sec.
215.21(1 l ) , Stats.
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March 26, 1977.

H. BOYD,District Administrator
MARSHALL
Portage Public Schools
Pursuant to sec. 19.98, Stats., you request my advice on a number
of questions relating to the open meeting law as created by ch. 426,
Eaws of 1975.
I will answer the questions you pose on the basis of the facts stated
in your request. However, since it appears that you are seeking advice
to aid the school board in the proper conduct of its meetings, 1suggest
that the board seek and rely on the advice of its attorney who, in most
cases, is in the best position to render legal advice in view of all of the
special circumstances existing for each case. Your letter states that a
"city district Board of Education': is involved, and this opinion
assumes that it is a city school district operating under subch. I1 of ch.
120, Stats.
"(1) Under 19.84 ( 1 ) ( a ) does a regular or special
meeting of a city district Board of Education require
posting of notices as well as newspaper and radio notices?
If so, would the front door of the school constitute a
reasonable public place and how many places are
required?"
Section 19.84( 1) ( a ) and ( b ) , Stats., provides:
"(1) Public notice of all meetings of a governmental body
shall be given in the following manner:
"(a) As required by any other statutes; and
"(b) By communication from the chief presiding officer of a
governmental body or such person's designee to the public, to
those news media who have filed a written request for such
notice, and to the official newspaper designated under ss.
985.04, 985.05 and 985.06 or, if none exists, to a news medium
likely to give notice in the area." (Emphasis added.)
Section 120.48( 1), Stats., as amended by ch. 426, Eaws of 1975,
provides:
"(1) The school board in a city school district shall hold
regular monthly meetings at such times as it prescribes by rule.

Special meetings may be held under rules adopted by the school
board. The school board shall inform the public of its regulnr
monthly meetings, either by publication of a class 1 notice,
under ch. 985, with the specijc exception that insertion thereof
need not be at least one week before the meeting, or by other
means which may include posting. All school board meetings
shall be open to the public except as provided in subch. IV of ch.
19 and except that the public shall be excluded from a hearing
before the school board on charges against an employe, if
requested by the employe against whom the charges are
preferred."
There must be compliance with the provisions of both subsec.
( 1) ( a ) and subsec. ( 1) ( b ) of sec. 19.84, Stats.

I am enclosing a copy of an opinion, 63 QAG 509 ( 1974), which is
concerned with the meaning of the word "communication," which
was also used under former sec. 66.77(2)(e), Stats. In reading that
opinion you should note that the provisions of present sec.
19.84( 1) ( b ) , Stats., are more extensive than those of former sec.
66.77 ( 2 ) (e), Stats.
Posting is not required by subsecs. ( 1) ( a ) or ( 1) ( b ) of sec. 19.84,
Stats. Posting may be a means of informing the public of regular or
special meetings or as a supplement to the publication of a class 1
notice for a city school district regular monthly meeting. See sec.
120.48, Stats. The front door of the school, if reasonably accessible to
the public, would constitute a proper place for posting of notices. The
statutes do not specify a number of places where posting must occur.
Since neither sec. 19.84(1) nor sec. 120.48, Stats., require
publication of a notice in a newspaper, the provisions of sec.
985.02(2), Stats., which require, when posting is elected in place of
publication, posting in "at least 3 public places likely to give notice to
persons affected" are not applicable. However, three public places
would be a prudent number to utilize. Where posting is to be relied
upon, the number of places used might well vary depending on the
size of the district, the number and location of schools and the place
or places the board customarily holds its meetings.
" ( 2 ) Is the Board limited to agenda items or can it revise or
add to the agenda if that step is included as an agenda
item, i. e. 'agenda revisions'?"
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The board is not necessarily limited to agenda items. The use of an
agenda item entitled "agenda revisions" is minimal compliance with
the law unless it represents a subterfuge to avoid the law. However,
this practice should be avoided. Where members know specific items
in advance of the meeting, they should be communicated to the
presiding officer who should give notice of the supplemental agenda in
the manner described above. Matters of importance or of wide
interest should be postponed until more specific notice can be given.
See 66 BAG 68 (1977).
Section 19.84(2), Stats., refers to the content of the required
notice:
'"2) Every public notice of a meeting of a governmental
body shall set forth the time, date, place and subject
matter of the meeting, including that intended for
consideration at any contemplated closed session, in such
form as is reasonably likely to apprise members of the
public and the news media thereof." (Emphasis added.)
The notice should be as specific and informative as possible. See
discussion at 63 OAG 509, 5 11 ( 1974) and 66 OAG 68 ( 1977).
"(3) Under 19.85 [ I ] ( e ) are negotiation strategies and
topics for consideration by the Board allowable under this
subsection or does 'bargaining reasons' refer to purchase
of properties, investments, and other specified public
business?"

Where a board is meeting for the purpose of collective bargaining
under subch. IV or V of ch. 11 1, it is not a "governmental body"
within the meaning of sec. 19.82(1), Stats., and a board would not
have to comply with the public notice requirements of sec. 19.84,
Stats., when meeting for those purposes. The open session, required
for final ratification or approval of a collective bargaining agreement
would be subject to the notice requirements. See sec. 19.85(3), Stats.
However, a city district school board must also comply with the
notice requirements of sec. 120.48, Stats. Thus, where collective
bargaining strategies are to be discussed at a regular meeting the
board would have to comply with any public notice requirements
contained in its rules applicable to special meetings, open or closed.
It is my opinion that a board could meet in closed session for the
purpose of forming negotiation strategies. I recommend, however,

that the board give notice of a meeting as prescribed by secs.
19.84(1)(a), ( b ) and ( 2 ) , Stats., specifying that an open meeting
will be held for the purpose of taking a vote to convene in closed
session for the purpose of discussing labor negotiation strategies
citing the exemptions in sec. 19.85(1)(c) and ( e ) , Stats.
The exemption in sec. 19,85( 1 ) ( e ) , Stats., provides:
"(e) Deliberating or negotiating the purchasing of public
properties, the investing of public funds, or conducting other
specified public business, whenever competitive or bargaining
reasons require a closed session."
It is my opinion that the Bast two phrases are not limited to
situations involving the purchasing of public properties or the
investing of public funds.
"(4) Can a city district school board vote to preIirninarity
approve bargaining proposals in closed session without
violating sec. l9.85(3), Stats.?"

I am of the opinion that it can. A governmental body can vote to
take action on matters discussed at a closed session if such action is an
integral part of the reason for which the permitted closed session was
convened. Some consensus is necessary, where closed sessions are
utilized, before an open meeting dully noticed is convened. Members
could, of course, change their votes at the open session when the
matters of final ratification or approval were before the board.
Section 19.85(3), Stats., provides:
"(3) Nothing in this subchapter shall be construed to
authorize a governmental body to consider at a meeting in
closed session the final ratification or approval of a collective
bargaining agreement under subch. IV or V of ch. 11 1 which
has been negotiated by such body or on its behalf."

I construe this section as requiring an open session, duly convened
on notice, for the purpose of taking final action, whether it be in the
form of final ratification or final approval.

" ( 5 ) Closed session notice. Does naming the subject (i.e.
purchase of property, public fund investment) satisfy the
statute or must statutory reference such as Wis. Stat.
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19.85 ( 1 ) ( e ) [be included] as part of the agenda
reference?"

Section 19.85(1), Stats., provides in part:

" ( I ) Any meeting of a governmental body, upon motion
duIy made and carried, may be convened in closed session under
one or more of the exemptions provided in this section. The
motion shall be carried by a majority vote in such manner that
the vote of each member is ascertained and recorded in the
minutes. N o motion to convene in closed session may be
adopted unless the chief presiding o8cer announces to those
present at the meeting at which such motion is made, the nature
of the business to be considered at such closed session, and the
spec$c exemption or exemptions under this subsection by
which such closed session is claimed to be authorized. Such
announcement shall become part of the record of the meeting.
No business may be taken up at any closed session except that
which relates to matters contained in the chief presiding officer's
announcement of the closed session. ..." (Emphasis added.)

I am of the opinion that stating the general subject of the closed
session is not sufficient. There should be specific reference to the
specific statutory exemption which is being relied upon as set forth in
sec. 19.85( 1 ), Stats. Where an open session is convened into closed
session sec, 19.85(1), Stats., requires the chief presiding officer to
announce to those present the nature of the business to be considered
at the closed session and the specific exemption or exemptions in the
subsection by which the closed session is claimed to be authorized.
Procedure requires similar reference where notice of a contemplated
closed session is given under sec. l9.84(2), Stats.
1 am also of the opinion that a closed session cannot be held prior
to an open session or as the first order of business. A governmental
body can reconvene into open session if notice of such subsequent
open session is given as required by sec. 19.85(2), Stats.
Section 19.83, Stats., provides:

"Meetings of governmental bodies. Every meeting of a
governmental body shall be preceded by public notice as
provided in s. 19.84, and shall be held in open session. At any
meeting of a governmental body, all discussion shall be held and
all action of any kind, formal or informal, shall be initiated,

deliberated upon and acted upon only in open session except
provided in s. 19.85." (Emphasis added.)

as

Section 19.85(2), Stats., quoted above, requires that notice be
given of the subject matter, "including that intended for
consideration at any contemplated closed session, in such form as is
reasonably likely to apprise members of the public and the news
media thereof."
This provision is to be construed in pari materia with sec.
19.85( 1 ), Stats., which contains provisions as to the specificity of the
notice to be given where an action is taken in open session to
reconvene as a closed session. These provisions require reference to
the specific exemption or exemptions relied upon.

Bicycles; Cities; Licenses And Permits; Motor Vehicles;
Municipalities; Ordinances; Villages; The licensing of bicyclists, the
creation of bicycle courts and the impoundment of bicycles is a
matter of statewide concern. Cities and villages cannot exercise such
regulation in the absence of express legislative authorization. OAG
27-77
March 30, 1977.
JOHNRADCLI
FFE,Coordinator
OBce of Highway Safety Coordination
You have requested my opinion on four questions that relate to the
control and regulation of bicycles and their operation. You have also
indicated to me in a second letter that your concern is with local
action, such as municipal ordinances, which authorizes such control
and regulation. For the reasons given below, such local action is
unauthorized by state law.
In order to keep the subject matter in proper context, some general
principles will be discussed before answering your specific questions.
A bicycle is a vehicle within the meaning of the word "vehicle," as
that word is used in the vehicle code, chs. 340 through 348, Stats.
Rasmussen v. Garthus, 12 Wis.2d 203, 107 N.W.2d 264 (1960);

